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party shows that conditions exist that 
would require the employer to file an 
attestation. 

(3) The complaint may be submitted 
to any local Wage and Hour Division 
office; the addresses of such offices are 
found in local telephone directories. 
The office or person receiving such a 
complaint shall refer it to the office of 
the Wage and Hour Division admin-
istering the area in which the reported 
violation is alleged to have occurred. 

(c) The Administrator shall deter-
mine whether there is reasonable cause 
to believe that the complaint warrants 
investigation. If the Administrator de-
termines that the complaint fails to 
present reasonable cause for an inves-
tigation, the Administrator shall so 
notify the complainant, who may sub-
mit a new complaint, with such addi-
tional information as may be nec-
essary. There shall be no hearing pur-
suant to § 655.625 for the Administra-
tor’s determination not to conduct an 
investigation. If the Administrator de-
termines that an investigation on the 
complaint is warranted, the investiga-
tion shall be conducted and a deter-
mination issued within 180 calendar 
days of the Administrator’s receipt of 
the complaint, or later for good cause 
shown. 

(d) In conducting an investigation, 
the Administrator may consider and 
make part of the investigation file any 
evidence or materials that have been 
compiled in any previous investigation 
regarding the same or a closely related 
matter. 

(e) In conducting an investigation 
under an attestation, the Adminis-
trator shall take into consideration the 
employer’s burden to provide facts and 
evidence to establish the matters as-
serted. In conducting an investigation 
regarding an employer’s eligibility for 
the automated vessel exception, the 
Administrator shall not impose the 
burden of proof on the employer, but 
shall consider all evidence from any in-
terested party in determining whether 
the employer is not eligible for the ex-
ception. 

(f) In an investigation regarding the 
use of alien crewmembers to perform 
longshore activity(ies) in a U.S. port 
(whether by an attesting employer or 
by an employer claiming the auto-

mated vessel exception), the Adminis-
trator shall accept as conclusive proof 
a previous Departmental determina-
tion, published in the FEDERAL REG-
ISTER pursuant to § 655.670, establishing 
that such use of alien crewmembers is 
not the prevailing practice for the ac-
tivity(ies) and U.S. port at issue. The 
Administrator shall give appropriate 
weight to a previous Departmental de-
termination published in the FEDERAL 
REGISTER pursuant to § 655.670, estab-
lishing that at the time of such deter-
mination, such use of alien crew-
members was the prevailing practice 
for the activity(ies) and U.S. port at 
issue. 

(g) When an investigation has been 
conducted, the Administrator shall, 
within the time period specified in 
paragraph (c) of this section, issue a 
written determination as to whether a 
basis exists to make a finding stated in 
paragraph (a) of this section. The de-
termination shall be issued and an op-
portunity for a hearing shall be af-
forded in accordance with the proce-
dures specified in § 655.625(d) of this 
part.

§ 655.610 Automated vessel exception 
to prohibition on utilization of alien 
crewmember(s) to perform 
longshore activity(ies) at a U.S. 
port. 

(a) The Act establishes a rebuttable 
presumption that the prevailing prac-
tice in U.S. ports is for automated ves-
sels (i.e., vessels equipped with auto-
mated self- unloading conveyor belts or 
vacuum-actuated systems) to use alien 
crewmembers to perform longshore ac-
tivity(ies) through the use of the self-
unloading equipment. An employer 
claiming the automated vessel excep-
tion does not have the burden of estab-
lishing eligibility for the exception. 

(b) In the event of a complaint as-
serting that an employer claiming the 
automated vessel exception is not eli-
gible for such exception, the Adminis-
trator shall determine whether the pre-
ponderance of the evidence submitted 
by any interested party shows that: 

(1) It is not the prevailing practice at 
the U.S. port to use alien crew-
member(s) to perform the longshore ac-
tivity(ies) through the use of the self-
unloading equipment; or 

VerDate Apr<18>2002 12:14 Apr 29, 2002 Jkt 197061 PO 00000 Frm 00556 Fmt 8010 Sfmt 8002 Y:\SGML\197061T.XXX pfrm12 PsN: 197061T



557

Employment and Training Administration, Labor § 655.615 

(2) The employer is using alien crew-
members to perform longshore activ-
ity(ies)— 

(i) During a strike or lockout in the 
course of a labor dispute at the U.S. 
port; and/or 

(ii) With intent or design to influence 
an election of a bargaining representa-
tive for workers at the U.S. port. 

(c) In making the prevailing practice 
determination required by paragraph 
(b)(1) of this section, the Administrator 
shall determine whether, in the 12-
month period preceding the date of the 
Administrator’s receipt of the com-
plaint, one of the following conditions 
existed: 

(1) Over fifty percent of the auto-
mated vessels docking at the port used 
alien crewmembers for the activity (for 
purposes of this paragraph (c)(1) of this 
section, a vessel shall be counted each 
time it docks at the particular port); or 

(2) Alien crewmembers made up over 
fifty percent of the workers who per-
formed the activity with respect to 
such automated vessels. 

(d) An interested party, complaining 
that the automated vessel exception is 
not applicable to a particular em-
ployer, shall provide to the Adminis-
trator evidence such as: 

(1) A written summary of a survey of 
the experience of masters of automated 
vessels which entered the local port in 
the previous year, describing the prac-
tice in the port as to the use of alien 
crewmembers; 

(2) A letter, affidavit, or other writ-
ten statement from an appropriate 
local port authority regarding the use 
of alien crewmembers to perform the 
longshore activity at the port in the 
previous year; 

(3) Written statements from collec-
tive bargaining representatives and/or 
shipping agents with direct knowledge 
of practices regarding the use of alien 
crewmembers at the port in the pre-
vious year.

§ 655.615 Cease and desist order. 

(a) If the Administrator determines 
that reasonable cause exists to conduct 
an investigation with respect to an at-
testation, the complainant may re-
quest that the Administrator enter a 
cease and desist order against the em-

ployer against whom the complaint is 
lodged. 

(1) The request for a cease and desist 
order may be filed along with the com-
plaint, or may be filed subsequently. 
The request, including all accom-
panying documents, shall be filed in 
duplicate with the same Wage and 
Hour Division office that received the 
complaint. 

(2) No particular form is prescribed 
for a request for a cease and desist 
order pursuant to this paragraph (a). 
However, any such request shall: 

(i) Be dated; 
(ii) Be typewritten or legibly written; 
(iii) Specify the attestation provi-

sion(s) with respect to which the em-
ployer allegedly failed to comply and/
or submitted misrepresentation(s) of 
material fact(s); 

(iv) Be accompanied by evidence to 
substantiate the allegation(s) of non-
compliance and/or misrepresentation; 

(v) Be signed by the complaining 
party making the request or by the au-
thorized representative of such party; 

(vi) Include the address at which such 
complaining party or authorized rep-
resentative desires to receive further 
communications relating thereto. 

(3) Upon receipt of a request for a 
cease and desist order, the Adminis-
trator shall promptly notify the em-
ployer of the request. The Administra-
tor’s notice shall: 

(i) Inform the employer that it may 
respond to the request and meet with a 
Wage and Hour Division official within 
14 calendar days of the date of the no-
tice; 

(ii) Be served upon the employer by 
facsimile transmission, in person, or by 
certified or regular mail, at the address 
of the U.S. agent stated on the employ-
er’s attestation; 

(iii) Be accompanied by copies of the 
complaint, the request for a cease and 
desist order, the evidence submitted by 
the complainant, and any evidence 
from other investigation(s) of the same 
or a closely related matter which the 
Administrator may incorporate into 
the record. (Any such evidence from 
other investigation(s) shall also be 
made available for examination by the 
complaining party at the Wage and 
Hour Division office which issued the 
notice.) 
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